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STATEMENT OF QUESTIONS PRESENTED 

I 


The question is whether there was sufficient evidence 
of negligence to entitle the appellants-plaintiffs to a new 
trial in a medical malpractice case for personal injuries 
in which the Court, following a disagreement of the jury 
and their discharge, refused a new trial and directed a 
judgment for the appellee-defendant. 

II 

The question is whether there was sufficient evidence 
of causal relation between the alleged negligence and the 
injuries about which plaintiffs complain, to entitle the 
appellants-plaintiffs to a new trial in a medical malprac¬ 
tice case for personal injuries in which the Court, follow¬ 
ing a disagreement of the jury and their discharge, re¬ 
fused a new trial and directed a judgment for the appel¬ 
lee-defendant. 
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BRIEF FOR APPELLEE 


I 

COUNTER-STATEMENT OF THE CASE 

The appellants instituted a suit in the United States 
Court for the District of Columbia, Civil Action No. 
4164-49 against Dr. Herman Hertzberg and Doctors Hos¬ 
pital jointly upon entirely separate and independent 
claims for negligence. The claim against (1). the Ap¬ 
pellee was that on June 13, 1948, because of the negli¬ 
gent, careless and reckless operative technique and failure 
to properly attend the female plaintiff immediately suc¬ 
ceeding the operation, two further operations were neces¬ 
sitated; and, (2). that the Doctors Hospital was negli¬ 
gent, in that, it failed to keep plaintiff under close and 
progressive supervision after return from the operating 
room while under the direct supervision of the hospital. 
(Rec. 1314). 



Since Appellants have settled for a substantial sum 
their claim against the hospital for its alleged post-opera¬ 
tive negligence during the three day stay in the hospital 
of the female plaintiff, the Appellee is concerned only 
with the treatment and care of the Appellant by him for 
the three days she was under his care before he was 
summarily discharged on June 26, 1948 by Appellant and 
left the hospital against his advice. Her post-operative 
care was continued by Dr. Radford Brown on June 26, 
1948 (Tr. 1222). On January 22, 1952 the Trial Judge 
entered an order sustaining the motion for judgment 
under the provisions of Rule 50(b) of the Federal Rules 
of Civil Procedure, in favor of Appellee, stating there 
was no substantial evidence of negligence resulting in 
■any injury to her (Appellant) on the part of this de¬ 
fendant up to the time of his discharge by her (italics 
supplied), and in the same order ruled that there was 
substantial evidence of negligence resulting in injuries 
to the plaintiff by employees of the hospital (R. 1328- 
1329). 

For the sake of brevity and clarity, henceforth we 
shall refer to the female plaintiff as Appellant without 
regard to any claim of the male plaintiff. 

The facts established by Appellant’s own witness, Dr. 
Cecile Fusfeld, disclosed that she had a cystocele, recto- 
cele and an urethrocele and urinary incontinence (Tr. 81) 
and that she was sent to Dr. Hertzberg for repair of the 
condition (Tr. 100) which was explained to the Appellant 
(Tr. 101) and that she would be hospitalized ten days 
to two weeks (Tr. 104). From the hospital record of 
Doctors Hospital, the operation was shown to be “Repair 
of urethrocele, crvstocele, rectocele and perineorrhaphy’* 
(Tr. 489-492) and the time of the operation 8:15-9:15 
(Tr. 492) and the records at George Washington Hos¬ 
pital showed that “Appellant was admitted July 1, 1948 
for convalescence following anterior colpolasty and pos- 
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terio-colpoperineoplasty at another hospital . . . Final 
summary—£1 year old white woman who is seven days 
post-op following vaginal repair during which urethra 
was occluded but reconstructed a few hours post-op. 12 
to 16 hours post-op patient had vaginal bleedings and 
again returned to operating room to tie off bleeding 
points.” (Tr. 807-808). The complications observed in 
this case occurred very frequently (Tr. 438). 

The record further discloses that some 12 hours after 
the original operation, around 8:30 or 9:00 P.M. an 
urologist, Dr. Louis B. Bachrach, was called in consulta¬ 
tion by the Appellee because the catheter had dropped 
out of the bladder and the patient was in pain and could 
not urinate (Tr. 367). That he advised taking down the 
operative site so access could be gained to the urethra 
and see why there was a point of obstruction and what 
the cause might be. (Tr. 394). After the operative site 
was taken down, a catheter was introduced into the blad¬ 
der (Tr. 418). The record, which is quite lengthy shows 
in detail the procedures used and the various complica¬ 
tions. The specialist Dr. Bachrach stated that the com¬ 
plications observed in this case occur very frequently 
(Tr. 438). 

Appellant also produced Dr. Ferdinand Welebir, a 
specialist in urology, who examined her on May 12, 1949 
and found that the bladder mucosa normal, both urethral 
orifices appeared normal and the bladder neck appeared 
normal (Tr. 632). That no scar tissue was found in the 
bladder neck or urethra (Tr. 649). Examination May 19 
showed that the bladder neck was good, there was no 
extravasation and the urethra very good (Tr. 660). The 
type of operation is not always successful (Tr. 686) and 
that he did not fmd incontinence (Tr. 687). That he did 
examine her for incontinence. (Tr. 688) 


The above is a very brief summary of a very long 
record constituting Appellant’s own case other than the 
hospital records which showed the opening in the urethra 
and the third operation to tie off the bleeders, which was 
-admitted by appellant as incidental to the original opera¬ 
tion, but not as a result of any negligence in the per¬ 
formance of same. There is no allegation that Appellee 
did not immediately come to the hospital in both in¬ 
stances and correct the condition (1), when the hospital 
authorities notified him that the catheter was not func¬ 
tioning and (2) when the bleeding was discovered. (It 
may be presumed that the hospital has determined its 
responsibility for the delay in the discovery of these 
conditions as a settlement has been made as indicated in 
Appellant’s own brief.) It will be remembered that all 
of the above events, including the three operations oc¬ 
curred within a period of 22 hours. 

In addition. Appellant husband (Tr. 48), the daughter, 
Betty L. Peterson, (Tr. 725) and a friend, Mrs. Emma 
Turner (Tr. 278) all in general testified that before Ap¬ 
pellant was operated on by Appellee that her health was 
good and she was not troubled with a loss of urine and 
following the operation she had such trouble and testified 
at length of change of habits, personality, etc. 

The Appellee’s evidence consisted of Dr. Hertzberg’s 
own testimony, which was briefly as follows: That he 
first saw the Appellant on May 31, 1948 (Tr. 832) and 
his examination disclosed urethra bulging, perineum lacer¬ 
ated (Tr. 833) and a rectocele and cvstocele (Tr. 834); 
and his final diagnosis was (1) urethocele, (2) rectocele, 
(3) cvstocele, (4) lacerated perineum (Tr. 835). That he 
operated on June 23, 194S for repair of same (Tr. 836) 
and noted “very difficult on account of marked adhesions 
and scar tissues”. On the same day noted that “catheter 
found to be blocked, patient had to be taken to operating 
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room to reinsert cathetet. Consulted with Bachrach”, 
• • • and at “6:45 4 a. m. patient taken to operating room 
on account of secondary hemorrhage. Bleeding con¬ 
trolled. Transfusion of 1000 cc. condition good.’’ (Tr. 
836). The Appellee then testified at length and demon¬ 
strated before the jury the operation itself, ■which took 
one hour to actually perform and practically one whole 
day in Court to explain. Present counsel for Appellant 
stated in his brief that this was a simple operation. This 
is not critical of counsel since he did not witness the com¬ 
plex and delicate demonstration before the jury of the 
operation itself with the use of instruments and a chart. 
After explaining the operation to Appellant she gave her 
consent to the operation (Tr. 854). There was a slight 
break in that fine friable urethrocele which was sewed up. 
(Tr. 883). Urine from the bladder told him the bladder 
was not injured (Tr. 888). The catheter was inserted, 
which takes very little to dislodge it (Tr. 890). He went 
with the patient to her room (following the operaation) 
and stayed with her long enough to determine there was 
no bleeding (Tr. 891) and informed the nurse that he 
w r anted the bladder emptied every 6 to 8 hours (Tr. 892). 
He next saw* the patient at 6 or 7 (same day) in response 
to a call from a nurse and discovered that the catheter 
w’as not in the urethra or bladder (Tr. 893). He at¬ 
tempted to insert another catheter, but couldn’t get it in 
(Tr. 893). The patient’s bladder w^as distended indicating 
the bladder contained urine and also that the bladder 
had not been injured (Tr. 894-895). He then called in 
Dr. Bachraeh, an urologist. Dr. Bachrach was unable 
to insert a cystocope nor any of his own catheters (Tr. 
897). After opening the site of the previous operation, 
removing several stitches, the catheter was passed with 
ease. After he got the catheter in, he discovered the 
opening (in the urethra) and did the same thing he did in 
the first operation and put in some additional sutures to 


make the place stronger (Tr. S99). This procedure took 
maybe 15, 20 minutes, at the highest 30 minutes (Tr. 
900). He was called around 2 or 2 A.M. by the hospital 
and his record showed that he operated again at 4:00 
A.M., found the bleeders and tied them, and closed up the 
incision. (Tr. 901). There was no more bleeding and 
the catheter was working all right (Tr. 902). She left the 
hospital (two days later) against his consent (Tr. 903). 
There are minor complications in every operation (Tr. 
904). The complications that followed this operation are 
not unusual (Tr. 906). The nurses’ notes (July 8, 1948) 
from George Washington Hospital indicated that the pa¬ 
tient voids without a catheter and she is all right (Tr. 
911). The Appellant said he made a mistake, but he did 
not at any time say that he made a mistake. (Tr. 914). 
During the trial, after Appellant was on the stand for at 
least an hour and a half, there was no moisture on the 
chair and each day after each session he examined that 
chair (indicating one in which she was seated at trial. 
Not shown in Record but confirmed (Tr. 924)) and there 
was no moisture (Tr. 915). He closed the opening which 
he must have made in the urethra in the process of the 
operation. Heis only human (Tr. 931). The opening 
could have been caused by a catheter, or his scissors, or 
with the thinness of the urethra, by pressing (Tr. 933). 
The urethra is very thin, is friable. Friable means it 
tears easily, (Tr. 1001) like tissue paper (Tr. 1002). The 
cause of the bleeding (third operation) was that two or 
three little arterioles came to life. Sometimes a blood 
vessel will retract in the tissues, pull back because there 
is elastic tissue in the wall. There is a possibility of 
bleeding an hour, two hours, six hours, twenty-four hours 
later. That happens to every surgeon (Tr. 1272). De¬ 
spite all care, this condition (bleeding) mav happen (Re. 
1280). 
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Dr. Neil J. Price, who examined Appellant at George 
Washington Hospital, testified that on July 6, 1948 the 
anterior and posterior vaginal wounds were clean and 
almost healed. No evidence of any fistula (Tr. 1013). 
On July 9 patient voided normally now and had no loss 
of urine when she coughs (Tr. 1014). He had examined 
her thoroughly on the 6th and 9th (of July, 1948). She 
was not suffering from incontinence on July 9, 1948 (Tr. 
1014). She had the usual post-operative recovery from 
the type of operation. (Tr. 1015). 

Dr. Beldon R. Reap, who in 1948 was at Doctors Hos¬ 
pital, wrote up the history given by the patient on June 
22, 1948 in his own handwriting. The information ob¬ 
tained from the patient, Sally Goodwin, is as follows: 
“For the past several years this patient has suffered from 
a feeling of pressure in her lower abdomen and from 
urinary incontinence and lately in the past three months 
this incontinence has increased so that she has little 
control.” (Tr. 1109) He had not seen the record since 
1948 so far as he knew (Tr. 1112). 

Dr. Radford Brown, a specialist in obstetrics and gyne¬ 
cology, testified that he first saw the patient on June 26, 
1948 at Garfield Memorial Hospital where she was ad¬ 
mitted for observation following an operation which pa¬ 
tient stated had been done on June 23 at Doctors Hos¬ 
pital. He never performed any operation following ad¬ 
mission and she was there for post-operative care. At the 
time she had a self-retaining catheter in the bladder (Tr. 
1122). Her post-operative course was uneventful. She 
was discharged from George Washington Hospital on 
July 9 (Tr. 1124). At the time of her discharge from 
the hospital, there was no evidence of urethrocele, recto- 
cele or cystocele and the surgical results appeared satis¬ 
factory (Tr. 1124-1135). It was routine treatment with 
an indwelling catheter in the bladder to have it checked 
at frequent intervals varying from two to four hours 
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(Tr. 1135). A stitch in the skin of the thigh is fre¬ 
quently done merely to hold the catheter in place. (Tr. 
1138). The catheter was sewed at some time before the 
removal from Garfield to George Washington and the 
purpose was for the trip to the hospital, would be an 
added purpose for retaining it or sewing it (Tr. 1146). 

Dr. Thomas Ashton Wilson, chief resident at George 
Washington Hospital in July, 1948, testified that Appel¬ 
lant was not incontinent when she left the hospital (Tr. 
1158). 


n 

STATEMENT OF POINTS 

The District Court in granting the motion for judg¬ 
ment under the provision of Rule 50 (b) Federal Rules of 
Civil Procedure, and directing the entry of judgment in 
favor of the Appellee was correct, as preemptory in¬ 
structions should be given where the evidence is all on 
one side or so overwhelmingly on one side as to leave no 
doubt as to the facts. 


m 

SUMMARY OF ARGUMENT 

The evidence failed to establish any departure from 
the customary and approved practice for the operation 
and treatment of the condition during the time Mrs. 
Goodwin was under the care of Dr. Hertzberg. Since the 
physician can be held only w’hen he had departed from 
the usual and customary practice of an ordinarily care¬ 
ful physician under similar circumstances, the Appellant 
completely failed to establish her claim for relief. 
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The evidence shows that Mrs. Goodwin had a repair of 
an urethrocele, cystocele, rectocele and lacerated perineum 
following which she had an uneventful recovery with no 
incontinence. While she claims that she now has inconti¬ 
nence, there is no evidence to establish any causal rela¬ 
tion between the corrective operation performed by Dr. 
Hertzberg and the injury now claimed by the Appellant. 

ARGUMENT 

I. There Was no Evidence From Which the Jury Could 
Have Found That Dr. Hertzberg Was Negligent in the 
Performance of an Operation Upon Mrs. Goodwin. 

The basic principle of the law of malpractice is that 
a physician can be held only for such injuries as are 
caused by his negligence, and that the test of negligence 
on the part of the physician is whether or not he pos¬ 
sesses and exercises the skill and care generally found in 
others in the field under similar circumstances. Christie 
v. Callahan, 75 U. S. App., D. C., 133-136, 124 Fed. (2d) 
285. 

It is, of course, the burden of the plaintiff to show by 
evidence the departure from the ordinary and customary 
practice, which it is claimed constitutes the negligence of 
the defendant. Counsel for Appellant contends, in effect, 
that no evidence of negligence is necessary, but by merely 
showing the results, evidence may be inferred. This is 
not so even in cases in which malpractice of a physician 
is not involved. The language used by our Court of Ap¬ 
peals in Collins v. District of Columbia, 60 App., D. C. 
100, 48 Fed. (2nd) 1012, is particularly significant: 

“The burden of proof at the trial was upon the 
plaintiff, in order to recover against either defend¬ 
ant, to establish by the preponderance of the evi¬ 
dence that the accident was in fact caused by the 
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negligent act or omission of such defendant. The 
causal connection between the accident and the negli¬ 
gence of the defendant must not be left to mere con¬ 
jecture or supposition. There is a complete failure 
of proof in the present record upon this vital point, 
and this fact defeats appellant’s appeal in this 
court.” 

“In Bennett v. Washington Terminal Company, 55 
App. D. C. Ill, 2 F (2d) 913, 915, Mr. Justice Van 
Orsdel, speaking for this court, said: ‘Negligence is 
a matter of proof to be established by competent evi¬ 
dence. The burden of establishing negligence is upon 
the complaining party. The mere fact that an acci¬ 
dent occurred creates no presumption of negligence 
on the part of the defendant company. It is an af¬ 
firmative fact, incumbent upon the plaintiff to prove 
and establish by such direct and positive evidence that 
the jury may reasonably infer the facts upon which 
negligence may be predicated.’ 

“These principles apply -with equal force to the 
necessity for affirmative proof of the causal relation 
between the alleged negligence and the accident in 
question. 

“ ‘An inference cannot be drawn from a presump¬ 
tion, but must be founded upon some fact legally es¬ 
tablished. The Court has repeatedly held that when 
liability depends upon carelessness or fault of a per¬ 
son, or his agents, the right of recovery depends 
upon the same being shown by competent evidence, 
and it is incumbent upon such a plaintiff to furnish 
evidence to show how and why the accident occurred 
—some fact or facts by which it can be determined 
by the jury, and not be left entirely to conjecture, 
guess or random judgment, upon mere supposition, 
without a single known fact.’ C. & 0. Ry. Co. v. 
Heath, 103 Va. 64, 48 S. E. 508; Virginia Iron, etc. 
Co. v. Hughes, 118 Va. 731, 740, 88 S. E. 88.” 

In a case involving malpractice this Court stated that 
the burden of proof is upon a plaintiff to establish by 
substantial evidence (italics supplied) departure from 
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that standard and that such departure caused the injury- 
complained of. Rogers v. Lawson, 83 IT. S. App., D. C. 
282, 170 F (2d.) 158. 

We, therefore, discuss in the following paragraphs each 
of the claims of negligence advanced by the Appellant. 

(A). The Evidence Does Not Support the Assertion 
That Dr. Hertzberg Was Negligent in Initially Punc¬ 
turing a Hole in the Urethra and Its Immediate Repair. 

Appellant says that from Appellee’s own mouth he has 
convicted himself of negligence, in the puncturing of the 
urethra. This is not so. Dr. Hertzberg gave a detailed 
and graphic description of the difficult operation and 
stated frankly that the complications which he encountered 
in this type of operation are not unusual. It must be 
remembered that the fascia punctured was tissue paper 
thin and while it is true that the Appellee gave several 
possible causes for the puncture, it was immediately dis¬ 
covered and sutured with a figure eight stitch. No one 
even attempts to say that such is not the proper proce¬ 
dure and method to close the one-quarter inch opening. 
Appellant’s reference to negligence in the repair of the 
hole is vague and not understandable, as there is abso¬ 
lutely no evidence to the contrary that anything else 
should have been done or any other procedure should be 
used in the repair of the hole. Nor is there any evidence 
that it caused any trouble, it all being incidental to the 
original operation. 

The law in this jurisdiction has been stated by this 
Court as follows: 

. . it was the duty of the defendant, in under¬ 
taking to treat the plaintiff to exercise the ordinary 
care and skill of his profession, giving due considera¬ 
tion to modem advancement and learning, and there 
was an implied agreement that no injurious conse- 



12 


quences would result from want of proper skill, care, 
or diligence on his part- But one who seeks to re¬ 
cover against a physician, alleging lack of skill or 
negligence causing injury has the burden of proving 
his averments (Italics supplied) Cayton v. 
English, 57 App., D. C. 324, 23 F. (2d) 745. 

The appellant merely asserts that Dr. Hertzberg was 
negligent, but her evidence does not lend any color to 
that assertion. The operation is not criticized by any 
witness nor is there a suggestion of any other operation 
or treatment which the Appellant feels should have been 
prescribed. Under these circumstances, plaintiff’s proof 
fell far short of proving any negligence for causing or 
repairing the hole in the urethra. 

(B). There is no Evidence From Which a Jury 
Could Have Determined That Dr. Hertzberg Was Negli¬ 
gent in Failing to Anchor the Catheter. 

Here, again, the record simply does not warrant the 
conclusion in Appellant’s brief. The record is replete 
with evidence that the catheter was inserted by other 
physicians after Dr. Hertzberg had been discharged and 
the only occasion on which the catheter was anchored to 
the skin was when the Appellant was removed from Gar¬ 
field Hospital to George Washington Hospital. It will be 
noted from the records that when Mrs. Goodwin was 
admitted she had an indwelling catheter. There is no 
medical testimony that the catheter should have been an¬ 
chored and surely this is a scientific question which must 
be answered by the professional man. 

As stated in Rodgers v. Lawson (supra) at page 285, 
“It involves a question of the merits of scientific treat¬ 
ment. This cannot be determined by a lay jury without 
the aid of expert opinion.” 
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(C) . There in no Evidence From Which the Jury 
Could Have Determined That Dr. Hertzberg Was Negli¬ 
gent in Failing to Check the Flow of Urine for 
Eight or Nine Hours. 

This, too, is a scientific question and without repeating, 
reliance is had on the rule as cited above. 

The evidence of Dr. Hertzberg as indicated by his 
phoned instructions to Garfield Hospital was to check the 
flow every four hours. The only conflict, if it may be 
characterized as such, was in the testimony of Dr. Brown 
that he ordered a check every two to four hours. Surely, 
there is no evidence of negligence in this contention, as 
the period is the same. It may be added that the claim 
for failure to discover the blocked catheter for a period 
of eight to nine hours was stressed as against the co¬ 
defendant hospital and no attempt was even made to show 
that Dr. Hertzberg was under any duty to remain at the 
hospital to check the condition. It is well known that a 
surgeon must depend on nurses to check patients after 
an operation is completed and the physician leaves the 
hospital. It is believed that Appellant will concede that 
Dr. Hertzberg arrived at the hospital within a very short 
time after he had been notified that the catheter was 
blocked. 

(D) . There is no Evidence That Defendant Was 
Negligent in His Failure to Tie Off Bleeders 

The medical evidence is all to the contrary. No testi¬ 
mony is found in the record other than that of Appellee 
who stated that these bleeders will erupt despite all care. 
Counsel believes it is common knowledge that many peo¬ 
ple will hemorrhage many, many hours following a ton¬ 
sillectomy. W"e admit that she hemorrhaged, but that 
was incidental to and an aftermath of the operation and 
not caused by any negligence. The uncontroverted evi- 
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dence is that when Dr. Hertzberg had reinserted the 
catheter and the patient was carried back to her room, 
she was conscious, her condition vras good and there was 
no bleeding. The failure to discover the bleeding sooner 
was also stressed as against the hospital during the trial 
and not against Dr. Hertzberg. 

The Appellant characterizes the repair of the urethro¬ 
cele, rectocele and cvstocele as a simple operation. May 
we again refer to the language of the Court in Rogers v. 
Lawson, supra, on page 286, in which the Court states: 
“It is common knowledge that even ‘minor’ surgery is 
fraught with danger (italics supplied) and that good 
professional judgment at times requires exposure to pain 
rather than to the knife.” 

II. The Court Properly Directed a Verdict Because 
There Was no Showing of Causal Relationship Between 
the Operation of Dr. Hertzberg and the Alleged Injury 
From Which Mrs. Goodwin is Now Suffering. 

The plaintiffs had the burden of demonstrating that 
Dr. Hertzberg was negligent and that his negligence 
caused the injuries complained of. As we have shown, 
the plaintiffs completely failed to show any negligence on 
the part of the physician. They also failed to introduce 
any evidence from which the jury could determine that 
anything Dr. Hertzberg did or did not do caused any 
injury to the plaintiff Mrs. Goodwin, but on the contrary, 
the evidence is all to the effect that she had an uneventful 
recovery. 

The law has been aptly stated in Ewing v. Goode, 78 
Fed. 442 (C.C.), where Justice Taft said: 

“Before the plaintiff can recover, she must show 
by affirmative evidence—first, that the defendant was 
unskilled or negligent; and second, that this want of 
skill or care caused injury to the plaintiff. If either 
element is lacking in her proof, she has presented no 
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case for the consideration of the jury. The naked 
facts that defendant performed operations on her 
eye, and that pain followed, and that subsequently 
the eye was in such a bad condition that it had to be 
extracted, establish neither the neglect and unskillful¬ 
ness of the treatment, nor the causal connection be¬ 
tween it and the unfortunate event.” 

This language was cited with approval by this Court in 
Canton v. English, 57 App. D. C. 324, 23 F. (2d) 745, and 
the rule has been repeatedly re-affirmed by this Court. 

Levy v. Vaughn, 42 App. D. C. 146 

Bonner v. Conklin, 61 App. D. C. 336, 62 F. (2d) 
875 

Rogers v. Lawson, 83 U. S. App. D. C. 282, 170 F. 
(2d.) 158 

In the case before us, the appellant, her husband, and 
daughter attempted to show’ that before the operation, 
Mrs. Goodwin did not have incontinence and that follow¬ 
ing the operation she did have incontinence. This is con¬ 
trary to the medical and scientific evidence of Doctors 
Fusfeld and Dr. Hertzberg, as well as her own history 
as given to Dr. Reap and shows on the hospital records 
at Garfield Hospital. No evidence was offered in rebut¬ 
tal to the testimony of Dr. Reap. As to the success of 
the operation, we have the testimony of Dr. Hertzberg, 
Dr. Browm, Dr. Price and Dr. Welebir, supported by the 
record of George Washington Hospital, all to the effect 
her recoverv w’as uneventful and that she had no inconti- 
nence. Even Dr. Welebir’s complete examination some¬ 
time after the original operation failed to show any in¬ 
continence. Further, the record is entirely void of any 
testimony that the hole in the urethra, the slipping of 
the catheter or the after-bleeding has anything to do 
with incontinence. It will be remembered that Dr. Wele¬ 
bir was called by the plaintiff and his testimony as well 
as that of Dr. Fusfeld, also called by the plaintiff, was 
at variance with Mrs. Goodwin’s own testimony. 
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In this connection, we refer to Wilson v. Borden, 61 
App. D. C. 327, 62 Fed. 2d 386, where it was held: 

“Where the evidence npon any issue is all on one 
side or so overwhelmingly on one side as to leave no 
room to doubt what the fact is, the court should give 
a peremptory instruction to the jury. People’s Sav¬ 
ings Bank v. Bates, 120 U. S. 556, 562, 7 S. Ct. 679, 
30 L. Ed. 754; Southern Pacific Company v. Pool, 
160 U. S. 438, 440, 16 S. Ct. 338, 40 L. Ed. 485. 
‘When a plaintiff produces evidence that is consistent 
with an hypothesis that the defendant is not negli¬ 
gent and also one that he is, his proof tends to estab¬ 
lish neither.’ (Italics supplied) Ewing v. Goode 
(Bv Taft, Circuit Judge) 7S F. 332, 444.” Gunning 
v. Cooley, 281 IT. S. 90, 94, 50 S. Ct. 231, 233, 74 L. 
Ed. 720. 

The case further stated: (p. 330) 

“Plaintiff’s evidence may have tended to prove 
that her arm upon her discharge by defendant vras 
in an unsatisfactory condition, but, assuming that it 
did, that would establish ‘neither the neglect and un¬ 
skilfulness of the treatment, nor the causal connec¬ 
tion between it and the unfortunate event.’ Ewing 
v. Goode (C.C.) 78 F. 442, 443. All that was re¬ 
quired of defendant in undertaking to treat the plain¬ 
tiff was that he exercise the ordinary care and skill 
of his profession in the District of Columbia. Cay- 
ton v. English, 57 App. D. C. 224, 23 F. (2d) 745; 
Hazen v. Mullen, 59 App. D. C. 3, 32 F. 2d (394). 
Plaintiff alleged lack of skill and negligence. She 
proved neither.” 

In the light of that decision, it would appear that the 
lower Court was correct in his ruling. The judge in his 
own order referred directly to the fact that there was no 
evidence of negligence resulting in injury (italics sup¬ 
plied) to the Appellant during the time she was under 
Dr. Hertzberg’s care. 

The Appellant makes much of an alleged admission, 
which is denied, Dr. Hertzberg contending that Appellant 
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told him that he had made a mistake. He admits that he 
offered to examine the Appellant to see if anything was 
wrong, but she refused his request. Surely, that cannot 
be considered as an admission of negligence. In Christie 
v. Callahan, supra, the evidence of causation, although 
slight and considered by the dissenting justice as less 
than a scintilla, contained much more on the issue of 
causation than is found in this case. In that case there 
was an admission by the defendant that he had caused the 
injury, there was testimony from all the experts that 
necrosis often results from excessive use of x-ray, and 
there was the positive testimony of one expert that “it 
(plaintiffs injury) was caused by an x-ray bum”. Does 
any expert say that the operation should not have been 
performed? Does any witness say that the complication 
experienced in this case could have been avoided? Is 
there any medical evidence which says that the complica¬ 
tions which were experienced has anything to do with 
incontinence? Appellant contends that she stUl has a 
vaginal fistula. This is not true. That she now has a 
vaginal fistula may be admitted, but the word ‘ still’ does 
not appear in any record. That, however, is an after- 
development, if she does now have a vaginal fistula and 
is in nowise connected with the original operation. There 
definitely was no fistula when Dr. Brown discharged her. 
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CONCLUSION 

From all of the foregoing, it is submitted that the 
lower court was correct in its ruling. It is respectfully 
submitted that there "was not even a scintilla of evidence 
of negligence. The evidence discloses that Mrs. Goodwin 
had a very difficult and complicated operation which was 
successful. The recovery was uneventful and followed the 
usual course as to time and results in recovery. Fur¬ 
ther, an examination showed that the repair of the organs 
involved disclosed a complete healing. 

The appellant has entirely failed to establish a case of 
malpractice since she has produced neither (1) the evi¬ 
dence of negligence nor (2) the causal connection with the 
operation and the now claimed resulting incontinence, 
both of which must be proved in this type of action, be¬ 
fore plaintiff may recover. 

Respectfully submitted, 

John R. Daily 
H. Mason Welch 
J. Harry Welch 
Investment Bldg. 
Washington, D. C. 

Attorneys for Appellee 







